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FROM: Eidney Dea:;
RE: CIVIL LIBERTY ASPECTS OF THE PETITION BY MIDWEST VIDEO CORPORATION

FOR REVIEW OF PCC ORDERS

A, Applicable Civil Liberties .l’rincip;es and Precedents

I. ACLU considers that the right to transmit ‘and receive communicetions on
behalf of the individusl as well as of society itself ie essential to a free, just,
and self-governing soclety and is explicitly gusranteed by the Constitution of the
United States.

I1. ACLU has defined the three civil liberties requisites of carrier systems
for the media of public communications to be: (President's Task Force Statement)
. 1. The right of access to the cerrier systems by any producer,
dietribUtor B consumer of content services for any legal

purpose, vhether for sponscred ("free") finaneial support
or for optional direct purchase by the publie.

2. The right of the general public to an unrestricted selection
of content services whether.!free" or "paid," "live" or
recorded, without geographic, demographic, or civil dis-
erimination.

3. The affirmative ohligation of government to guarantee the
esteblislment and maintenance of such communications carriers
systems as they are technically feasible and economically
visble by the use of publiec resources, public credit and
public finaneing if prudent and necessary.
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The goal of publie poliey, in the plannable future, should be
to establish with deliberate speed & fully-switched, two-way
broadband carrier systen analogous to the telephone carrier
sywtems in principle but incorporsting the j:-nt:ntilln for
diversity and cpen mccess of modern carrier and terminal sys-
tems and equipment.

ITII. ACLU is persuaded that broadband ceble and microwave technology can now
provide & carrier system with all of these capabilities and urges that all branches
of govermment, at all levels; give the highest social and economic priorities to
their development. ' . :

IV. GCovermment Acticns.

1.. ACLU éand-e'ﬁiia the Congress for abandorment of 1ts responsi-
bilitlies to guide end regulate new technology towerd the
highest public interest giving due regard to proper incentives
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for innovation apd investment but without erosion of con-
stitutional guarantres of the free marketplace of expression

of expression, information, opinion and the multitude of
communications content services which the new carrier technology
should serve, but not expleoit.

2. ACLU regards the centrsl principles of the Radio Act of 1527
incorporated in the Communications Aect of 193L as cbsolete
and dangerous in their permissive sanctions to existing elec-
_ tronic carriers, including the broadcasting licengees, networks,
and ceble operators,

3. ACLU considers the effects of the FCC functioning without legis-
letive direction as repressive of the benefits of broadband
carrier technology to the public and improperly protective
of the monopoly practises of the television and radioc on-air
licensees and the unlicensed networks.

k. ACLU, in this and other actions, must therefore look to the
courts for relief against the irresponsibility of the Congress
and the guesticpable and prejudiced exercises of regulatory
authority by the PFCC. In its applicetion to ceble carriage,
the ACLU believes that the 1934 Act itself as well ms its
interpretations by the FCC are in violation of the First Amendment
and of the clear iptention of the Constitution to apply common
carrier safeguards to the communicstions carrier systems,®

B. BStatement of Issues and Possible ACLU Arguments

"DOES THE FEDERAL COMMUNICATIONS COMMISSION HAVE THE AUTHORITY TO ADOPT
DETATLED RULES AFD REGULATIONS RELATING TO THE OFERATIONS OF COMMUNITY
ANTERNA TELEVISTON SYSTEMS WHICH:

"1. REQUIAE THAT ALL CATV RYSTEM2 WITI' 3,500 OR 'mr SUTECRIBERS FRODUCE
AND TRANSHIT ORIGINAL FROGRAI'C:

ACLU arguments for consideration:

a) Ceble carriers should be prohibited from engaging in the production, dis-
tribution, control or in any form of revenue or profit-sharing In content since it
unavoidably gives the carrier irpesistible economic incentives (Bee Owen quotations:
footnote)

«+.t0 delay and deny leasing capacity to others

«+obo employ thelr capltal primarily for vertical integration
into programming (program expleitation, talent, recordinge,
films, ete.) as opposed to expansion of carrier capacity
and diversified services

«ooto defer investments in higher states of the carrier arts
and services (local circuits, two-way, pay tv, ete.),

b) The fullest exercise of freedoms to communicate snd to select from live and
recorded communications content servieces will depend upon the prompt adoption by

*Article 1, Sec. B "...establish post offices and'post-roads.”
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the monopoly carrier system of the highest state of the art in capacity, selsctivity,
two-way, optional peyment facilities, terminal eaquipment competability, localirzed
circuite, etc. The best self-enforcing guarantee of this result is to require

thet the carrier spstem be exclusively dependent upon revenues from the lemsing and
ussgze of carrier facilitles only, end wholly separated from revenue and profit par-
ticipatien in programming, content services, and equipment.

¢) A requirement "to originate’ in order to achieve 'camminity self-expression”
is unenforceable unless it specifies

+«.the geographic scope of the community, or

-+ +.the demographic scope of the community (or other definitions
of communities of interest), and

++the mumber, location, and relevency of the locations of
origination.

d) Originetion facilities are essentially terminal equipment. These were
divorced by the Carterfone decision from control by carriers. The separation is
beneficial and should not be breached.

e) Origination locations and equipment are freely available for lease to
potential origineting individuals or organizations from commercial suppliers, edu-
cational institutions, etc., Mandetory supply by the cable carrier will be restric-
tive in location, charges, and choice of types of equipment.

f) There is an implicit assumption that ceble carriers, like broadcast
etetions, should be principally lieble for their content. The FCC should exempt
cable carriers from direct liability for content of leased channels.

g) Mandating the cable carriers systems to originate public payment programs
(Pay-TV) carrie.s with it serious monopoly restraints in the direct marketing of &

vast range of commmnicaticns services which cannot be economically spomscred by
advertisers. Ete.

"2. LIMIT THE TYPE OF PROGRAMS WHICH CATV SYSTEMS MAY TRANSMIT FOR WHICH A
PER-FROGRAM OR PER-CHANNEL CHARGE IS MADE:

ACLU argmments:
Such abridgements of legal content services are:
a) Unconstitutional, in violation of the First Amendment.
b) Restraints of feir competition between competing economic services.

c) Denials of access to markets by the creators and producers of
literary and communiceticns properties.

Ete.

"3. SET FORTH DETAILED CONDITIONS GOVERNING THE PROGRAM ORIGINATION OPERATIQNS
OF ALL CATV SYSTEMS:

a) Advertising commercisls only et netural breaks.



b} Applicetion of equal time, feirness, section 215 to cable,
without reference to ama;lability of' channel cspucity or -
source of programming:

(1) Preaumptinn that cable carriers, like hrnuﬂ:nat

rcarriers, are primarily lisble for legality of

content (as opposed to print and other carriers

where the originator is primarily liable).
(2) Exemption of newspapers delivered in facsimile,
¢) Prohibition of lotteries.
ACLU arguments: (not completed)
a) Undue restraint on revenues necegsgary for diversity, ete.

Ete.



